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PSYCHOLOGY AND THE LAW

CLIP & SAVE

O. Brandt Caudill, Jr. Esq.

he evolution of social media has rapidly oﬁtstrippcd recog-
I nition of the risks posed by these phenomena. Many psy-
chologists have plunged into social media without realizing

the risks.
Since it began in 2004, Facebook has tapped into a widespread

desire of individuals to be seen, heard and understood. One court
recently asserted that Facebook had 901 million active users (Doe v.

? Prosecutor, 2012). There are a growing number of legal cases, anec-

dotal reports and articles describing some problems created by using
Facebook. For example, a Beverly Hills psychiacrist who was function-
ing as a child custody evaluator posted photographs and material on
Facebook that appeared to show his buttocks and appeared to con-
done drug use and prostitution. These photographs were accessed by
a custody litigant who brought a motion to disqualify the evaluator.
After the motion was brought, another child custody evaluee in a dif-
ferenc case became aware of it and also brought a motion to disqualify
the psychiatrist. The motions were heard by different judges in differ-
ent branches in Los Angeles County Superior Court. According to
the Los Angeles Times, one judge granted the motion to disqualify the
psychiatrist (Christensen & Kim, 2011) while a second court commis-
sioner denied the motion to disqualify. The Medical Board of Califor-
nia reviewed the situation. The psychiatrist’s defense was in part that
the photos were not for public viewing and were intended as a prank
and jokes. The Medical Board determined not to take any action. Psy-
chologists may wonder whether if the same scenario was presented to
the Board of Psychology if a more negative result might have occurred.

The refusal of jurors to stop using Facebook during trials has also
been documented. Duringa December 2011 criminal trial in Orange
County, the judge warned jurors not to do any investigation and spe-
cifically said, according to a news article “and the biggest evil facing the
world today: The Internet. Please stay off the Internet.... we don’t want
any tweeting or texting either” (Wellborn, 2011). Despite this explicit
warning, one female juror posted entries on Facebook including her
thought the defendant was “presumed guilty.” which is the exact oppo-
site of the legal standard. Similarly, a juror posted comments on Face-
book and Twitter during a trial (US v. Fumo, 2011). Published articles
suggest that more than 90 legal cases have been adversely affected by
jurors’ Internet research (Maclean, 201 1).

Lawyers have found Facebook and Twitter to be wonderful discov-
ery tools. One lawyer described how he uses Facebook and other social
networking sites to generate information (Meyer, 2010). Lawyers ac-
cessing Facebook pages by pretending to be friends of an adverse party
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is sufficiently common that it has led to several ethics opinions. The
Philadelphia Bar Association’s Professional Guidance Committee is-
sued an opinion concluding that an attorney who engages a third party
to “friend” an individual on Facebook to gather information for litiga-
tion is engaged in an impropriety as opposed to simply accessing social
networks without friending the party (Opinion, 2009). The New York
State Bar Association Committee on Professional Ethics indicated
that a lawyer can access the Facebook or My Space Pages of another
party in litigation so long as they don’t friend the party or have a third
party do it (Opinion, 2010).

In our practice, we have seen a number of instances where individ-
uals have pretended to be friends or relatives of psychotherapists to
gain information through Facebook. In one instance a female parient
pretended to be a male high school friend of our client’s husband to
obtain information about our client. In another example, a plaintiff
sued a defendant in part for hacking into his voicemail and Facebook
accounts (Heacker v Safeco Ins Co, 2012).

An issue that a psychologist should consider is the risk posed by
putting information on Facebook that the psychologist would not
share with a patient in a session. Psychologists should ask themselves:
“How much of what’s on my Facebook would I share in a session with
a patient who has a personality disorder?” Ifa psychologist has a Face-
book page, any patient with a personality disorder can go to Facebook
and learn who the psychologist’s friends are, what the psychologist
likes and dislikes, and view photographs of the psychologist and/or
significant others involved in various activities. Whatever boundaries
may exist in the therapy room may thus be effectively destroyed by the
Facebook information the psychologist posts. Particularly with indi-
viduals with personality disorders, the availability of such information
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can fuel transference in undesirable and unpredictable ways. If a psy-
chologist has a Facebook account, then he or she should provide the
maximum protection for entries on the account so that there is control
over who can access it. To do otherwise leaves the psychologist vulner-
able.

Recent cases corroborate cyberstalking as a problem, including dis-
paraging comments posted on Facebook and other sites including false
claims of sexual misconduct against medical or mental health profes-
sionals (R.D v.P.M., 2011; Lynch v. Christie, 2011). There are also cas-
es discussing the creation of false profiles of individuals on the Internet
to put them in a bad light (Ebersole v. Kline — Perry, 2012). Essentially
social media can help facilitate cyber stalking.

These are evolving problems which to a certain extent professional
standards have not developed to address. However, the idea of putting
information about a psychologist where patients can access it without
limitation would clearly seem to be questionable under current ethical
standards. It goes without saying of course that a psychologist should
never friend an existing patient on Facebook or allow him or herself to
be a friend on the patient’s website. To do so could be claimed to be a
social dual relationship. For psychologists involved in forensic work,
having lawyers as Facebook friends may give rise to claims of bias. For
example, in Shafizadeh v. Bowles (2012) a father claimed a judge hear-
ing a divorce case was biased because he was Facebook friends with the
lawyer for the other side.

While Facebook users may assume postings are private, professional
associations have also started to view some entries on Facebook and
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other social media as triggering ethical principles governing advertis-
ing (King, 2012).

Finally, problems with a psychologist’s Facebook page needed to be
cured before a board complaint or civil suit occurs. In a recent Vir-
ginia case (Danzig, 2011), a judge awarded over $700,000 in sanctions
against a party and counsel who removed entries from Facebook after
a discovery request was received (Laster v. Allied Concrete Co., 201 1).'

It is clear that for many people Facebook has touched a deep de-
sire to put information about themselves in the public eye which is
inconsistent with the historic reticence psychologists have had to share
private information about themselves with patients. Doing so creates

risks and potential liabilities for psychologists. Q]
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