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A question asked of these of us
who defend psyehotherapisis in civil
suits and hefore lieansing boards is
whas are the most common azeas where

therapisis leave themscelves vulnerable to
attack. The purspose of this article is to
icdentify some of the more common pic-
falls that psychotherapists may
encounter. in hope thar they can he
avoided in the future,

Excessive Self Disclosure

Self disclosure is commonly used
as a yeatmens technique, and susveys
of MFCCs and psychologists indicate
that over 70 percent use seif disclosure
at least occasiomaliy. [Pope, K.S.,
Tabachnick, B.G., & Keith-Spicgel, It
{1987} Ethics of Practive: The beliefs and
bebaviors of psychologists as therapiss.
Val, 42, pp. 993-1006: "A National
Survey of the Ethical Practices and
Astitudes of Marriage and Family
Therapists,” (1998), AAMFT Ethics
Casebook. p. 175.]

Many licensing hoard cases and
civit suits allege inappropriate or cxces-
sive seif disclosure. There are two keys
as 1o whether a parricutar disclosure is
ethical: {1} Is it being disclosed for the
purposes of the patient or for the pur-
poses of the therapise? and (2) s it the
type of communication that should be
disclosed te a parient with that type of
mestal condition?

As an example, when a patiens has
a bistory of child scxual abuse it may be
appropriatc and cthical ro disclose thac
the thesapist has a simitar background
to estahlish a degree of empathy. On
the other hand, if the paticnt has no
such history and the therapist is disclos-
ing the information beeause of the ther-
apist’s own prablems, it would be inap-
propriate. The question should always
e "how does the disclasure aid in the
patient’s therapy?”

Some disclosures abour the thera-
pist’s backpround, family, or sexual
tdentity may he inappropriate givesn a
particular patient’s personality and
problems. In addition, thesapists must
be conscious that excessive self disclo-
sure can fuel & patient’s percepsion thar
he or she is special 1o the cherapist, or
that there is a potendial for a refation-
ship eurside the therapeutic one, The
prablem becomes more acute when rie
pasient Is inquiring as to the therapist's
personal life andfor the therapist's rela-
tionships with his or her family and/or
tovers. Ar shat poine, the therapist
shoutd ask bow this information would
serve the patient.

Business Helationships with Patients

There are pumerous reported
instances where therapists have eatered
inur relationships of a business nature
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with present or former patiens. There
are very fow reports of successful owt-
cames of such relationships. In fac,
almanst every time such a relationship is
reported, it it repasted in the context of
a lawsuit being filed or an administra-
tive action being aken because of the
business relationship.

Regardless of how lucrative a
potential business eppertunity seems 1o
be, 3 therapist must weigh whether chat
apportanity is worth the potential
destruction of his or her career, The
heart of she prablem lies in the inber-
cnt unequal bargaining power herween
the parties once the therapeutic rela-
tionship has been established. Iois
almost impossible o eswablish chat an
“arms-tength” transacsion occurred, no
matter what fegal fanguage is used or
what consents are signed. Entering into
a business relationship with a presentor
former patient will be viewed wirh sus-
picion by most licensing boards, and
the burden will he on the therapist to
cstabilish thae there was not some form
of overreaching. Obviously if the busi-
ness does not do well, the burden 1o
prove thar there was no cxploftation is
even greater.

Unlike seif disclosure, which is a
common eccurrence, the rule far ences-
ing into a business relationship with s
presente or former patient should be
“almost never.” Only after obtaining an
independent consulaation with an
ethics expert, preferably one that is well
versed in dual relationship theeries,
should any such eelationship even be
considered.

Some experts will tke the position
that when the therapist has a business
of selling vitarsins, food supplements,
educational tapes or hooks, thar the
ateemnpt to marker these directly to peo-
ple who are also in psychatherapy con-
stitutes an unprofessional secondary
business relacdenship,

Lack of Training

A reeurrent issue over the last 10
0 15 years has been the use by thera-
pists of rrearment techniques in which
they are not well trained. An example
of this is a case from New Hampshire,
Hungerford v. Jones 722 A, 24 478
(1998), whese one of the allegasions
was that a secial worker who had Hmie-
ed experience tn treating patients with
repressed memories, led a patient o
believe thar she had been sexually
abused by her father, wheo she had nos,
A key point in the decision of the
Supreme Court in,MNew Hampshire
allowing the father to suc his daugher’s
therapist was thar the therapist’s only
training in the area of repressed memo-
ries was one lectuse on memory
rerrieval technigques that she atended at

a weekend symposium,

Therapists should nor use any
technigues without being tharoughly
wrained and experienced in them. 1ois
probably below the standard of care per
s¢ to use a rechnique afier being trained
in it only one time. It is not uncom-
mon with some reeatment approaches
such as EMDR or Bioenergetics far
therapisis 1o begin using the techniques
hefore completing the entire training,
As a practical matter, initiating the use
of the technique withour completing
the rraining can lead to potendial liabili-
ry andfor licensing board actions.

Using Incorrect Diagnoses

Over the last several years, as man-
aped care has become more a part of a
practicing psychotherapist's life, there
has also beess a rise in allegasions that
therapists are deliberately reporting
inaccurate diagnoses to insurance come
panies to trigger coverage whese it
should not exist.

For example, it is not uncommon
ter have an allegation that a therapist
failed to disclase an Axis { dingnosis
because of an awareness that a pardcu-
far insurance carrier in question would
not cover any such condition, The gen-
eral rule is that the diagnosis for treat-
ment and diagnosis for insurance
should be the same. The law does not
recogaize of permit the therapist to
have one diagnesis for treatment pur-
poses and onc diagnosis for billing or
insurance purposes.

In fact, the existence of ewo such
diagnoses offers an oppusing attorney a
great opportunity to impugn the thera-
pist’s credibility: A patient should enly
be diagnosed with the accurare diagno-
sis. A typical scenario is for a therapist
1o report a less severe dingnosis, such as
adjusiment diserder, rather than a dis-
sociative diserder, or if the patient has a
horderline personality disorder, When
some dispute arises and the therapist
wanis to assert that the patient has the
more severe diagnosis that was not
actuadly used in reports o insurance
comganies, the paticnt’s attorney or the
attorney for the licensing board will
probably contend that the more severe
diagnosis was made up after the dispute
arase, beeadse no preexisting record can

be found.

Avoiding the Medical Modet

Faced with the complesities of
informed consens, standasd of care,
note taking, ctc., some therapists have
tried 0 opt out of these requirements
by simply wking the position that they
do not believe in, or endorse the med-
ical modet, and thercfore they should
not be held o 3,

This has the same effectiveness as

tepasting to the lnternal Revenue
Service that you do not bedieve that the
tax laws are valid, and thar you should
e have w comply with them, While
this may lead 10 makiang the acquain-
rance of interesting criminal defense
and bankruptey bawyers, it will non
cause any change in the IRSs view of
the applicability of the tay Taws, By the
same token, for a psychmtherapiss to
assert that be or she should not be sub-
ject to the medical madel will be inef-
feetive. The medical model will general-
Iy be impused with or without vour
agfeement.

The True Love Exception

Qver the years, some therapists
have saughe to invoke the "teie love”
exception to actions for damages or by
licensing boards asising from sexwal
relationships with presens or former
patients. There is no reue love exeepe
tion, there sever has heen a rrue fave
exception, and, in all probability, these
never will be a srue love exceprion.

Sexual relationships with existing
ot former patienss are unethieal under
most associations' cihical principles,
illegal in some states {such as
California), and have career killing eun-
sequences. It is almost axiomasic that
what is scen as true fove ar the time the
relationship begins, is seen as mishan-
dling or transference after the relation-
ship ends.

An example of this actitade is a
survey of psychiasrists from 1987, The
study invelved over 1,300 psychiatrists,
and approximately 29.6 percens
thought that post tepmination sexual
rclationships could be appropriste.
Approximately 17.4 percent theugly
the American Psychiatric Association’s
position permitted such post termina-
tion contact. The issue of whether the
refationship was due to “true love” was
a factor for some of the respondents.

Under no circumstances should a
therapist seriously consider a sexual
relationship with a present or former
patient regardless of how long the inser-
val has been hetween the termination of
the patient and the beginning of the
retationship. Generally 2 cherapist who
is choosing 1o engage in such a relation-
ship with a patient is effectively choaos.
ing 1o discard his or her careen

Inadequate Notes

A consinuing issue has heen the
failure of therapists wo take accurate
neies ﬂ.nd. in SOTIL CASLS, ﬂn)' HOLes it
all. While some experts may still say
that there is a wide varianee in the
praciice of thesapists Leeping notes, the
practical fact is that siotes are essential
foor suevival in this lidgicus dge. Notes
should not anly he accuritie, bur should
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be meaningful in rerms of content. The
nores should indicate what was said by
the patient, as precisely as possible, and
what the therapist did or said shout the
patient’s communicatios,

b is not necessary that the notes be
written in plain English, but the sotes
should be an accurare pictuse af what
was discussed. A therapist should never
agree 1o not take noies at a patient’s
request. n facr, such a request from a
patient should cause the therapist ro
seriously questions whether che patient
has a secondary agenda,

Failure te Qhtain Histery

An issue related 1o failing to take
notes is failing to abtain an adequate
history. It is a enmmon praciice for
licensing boards and civil plainiffs to
focus on the patient’s histary in the
context of making an accurase diagno-
sis. The assertion that a therapist failed
1 abrain an adequate history is a com-
mon one, and in same instances is
justified.

As a general marter, 2 history
should include the presenting symp-
s, prior therapy, histary of mestal
flness in the padent’s family of origin,
and shether the patient has been
involved in lirigation, It should also
include pertinent physical condisions
that might contribuste to the presenting
symptoms, patient’s educational history,
patient’s marisal staws, what medica-

tions if any the patient is taking, how
long the presenting symproms have
fasteel, and whether the parient has had
any recent physical examination, and/or
medical evaluation.

Bneritical Aceeplance

An expert in civil litigation and for
licensing boards, Dr. Jeffrey Younggren,
Tas commented thar therapists, in addi-
tion 1o heing required to comply with
the standard of care, must utilize com-
mon sense in weighing what patients
iedl them.

The various cases that bave dealt
with repressed memory issues have
articulared whas amounts 1o a duty o
wtilize common sense o critieal judg-
ment, or 1 dury to be skeptical of a
patient’s implausible memorics. To crie-
ically accepr implausible memaries of
sexual abuse has been foumd to be
Pelow the standard of care by the
California Board of Psychology.

Inappropriate Use of Syndromes

As carly as Sepromber of 1989, Dr.
Gary Melon and Susan Limber — in
the article "Psychaologists Involvement
in Cases of Child Maltreatment”
(American Dsychologist Val. 44, No. 9,
pp- 1225-1233) — commented an the
inappropriate use by therapists of syn-
dromes that are nos found in the vari-
ous versions of Diagnosis and Staristical
Manual.

There has been a proliferasion of
such syndromes over the last several
years. At this point using syndromes
that are not appropriately researched or
acknowledged by the profession is
below the standard of care. Ameng the
syndromes considered controversial and
which should not be accepted as fact in
the therapist community are Child
Sexual Abuse Accommodation
Syndrome, Parental Alienation
Syadrome, Wiederholt v, Fischer 162
WIS 2d 524, 45 N.W. 2d 442 (1992),
False Memory Syndrome. and
Malicious Mother Syndrome.

Out of the Gffice Gontact

As a general rule, unless there is a
specific therapeutic purpose for i,
patients should only be seen in the
therapist’s office. While it can be appro-
priate 1o see a patient in a seting out-
side the office for a therapeuric reason,
such instances should be extremely rare
and should be welt documented in the
file. If an out-of-office contact is going
to occur, the therapist should docu-
ment in advance what the purpose is
and what is hoped 1o be achieved.
Once the out-of-office contact has
vecurred, the therapist should dacu-
ment whart actually ook place and how
the perceived goals were met or not
met. It would be sound practice 1o
obtain a peer consultation prior te an
out of the office session,

Failure to Gbiain Peer Consuitation

Qne of the most common filings
of many psychotherapists is not having
a regular peer consuliant er consulta-
tion group from which ro ebain feed-
hack. The progressive isofation of thera-
pists due to economic facrors has creat-
ed the porential for the erosion of clini-
cal judgment. Peer consultation can be
the quickest way to avoid a pitfail. OF
course, if 2 therapist obtains a peer con-
suliation and acts in the diamerric
opposite fashion of what the consultans
recommends, there can be potential
sesjous conseruences, Whenever con-
sultations are abrained they should, of
caurse, be well documented. One of
the areas that is frequendy loaked at by
exXperts reviewing cascs o determine
wherther 2 therapist complicd with the
standard of eare, is whether peer con-
sultations were pursued and complicd
with.

This article is a valuc-added benefit of
the AAMFT-sponsored professional
linbility insurance program from T1G
Specialty Insurance Solutions and
National Professional Group.
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